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In The Senate of The United States

Sitting as a Court of Impeachment

In re:

Impeachment of G. Thomas Porteous, Jr.,
United States District Judge for the
Eastern District of Louisiana

R N ™

JUDGE G. THOMAS PORTEOUS, JR.’S MOTION
TO EXCLUDE THE USE OF HIS PREVIOUSLY IMMUNIZED TESTIMONY

NOW BEFORE THE SENATE, comes respondent, the Honorable G. Thomas
Porteous, Jr., a Judge of the United States District Court for the Eastern District of Louisiana, by
and through counsel, and files this Motion to Exclude the Use of His Previously Immunized
Testimony.

INTRODUCTION

This is the first time in United States history that an official has been impeached after
testifying under a grant of immunity. Judge Porteous testified under a grant of statutory
immunity before the Judicial Conference of the Fifth Circuit about matters related to this
impeachment proceeding. With the grant of immunity, Judge Porteous was assured that none of
his testimony could be used against him in satisfaction of the Fifth Amendment to the
Constitution. Despite this guarantee, the House now proposes to use his own testimony against
Judge Porteous as a basis for his removal from office. This matter presents a number of
precedents that could have a significant and deleterious impact on how Congress deals with

appointed civil authorities in the future.'

! This includes the effort to remove a federal judge on the basis of (1) an alleged denial of

honest services (despite a recent Supreme Court decision rejecting such a theory) in Article I; (2)
purely pre-federal conduct in Article II; and (3) the failure of a judicial nominee to disclose
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Now, the House would add a new and disturbing element to impeachment where the
accused is compelied to testify and then must face that immunized testimony as the basis for
removal. The House’s proposed use of this immunized testimony is contrary to all basic
concepts of due process, degrades the constitutional process and tarnishes the image of the
United States Senate. 1t premises a constitutional process of removal on the use of testimony
barred under the Fifth Amendment.

BACKGROUND

After eight years of investigations touching upon Judge Porteous, the Department of
Justice (“DOJ™) determined that it would not bring any charges against him. Instead, unable to
make out a criminal case, the DOJ filed a complaint with the Judicial Council of the Fifth
Circuit. The Fifth Circuit Judicial Council (the “Judicial Council”) convened a Special
Investigatory Committee to review the DOJ’s allegations against Judge Porteous. That Council
subsequently appointed a three-judge panel to hold a hearing on Monday, October 29, 2007,
chaired by Chief Judge Edith Jones. The hearing was held over the strenuous objections of
Judge Porteous (representing himself at the time) who was barred from the very rights he and
cvery other judge grant to any criminal defendant in a Federal court.

Judge Porteous was justifiably concerned about the manner in which the Judicial Council
Panel compelled his testimony with a grant of immunity under 18 U.S.C. §§ 6002 and 6003. See

Ex. 1 at 34 (Transcript of Judge Porteous’s testimony before the Fifth Circuit Judicial Council

information as part of subjective questions at confirmation on what he would consider to be
embarrassing or detrimental to his confirmation. In addition, this matter raises a serious due
process question if the Senate declines Judge Porteous’s request for a trial of sufficient length to
present fully relevant testimony, as was done in the case of past impeached judges like Alcee
Hastings. In contrast, Judge Porteous has been given only a five-day evidentiary hearing, despite
the fact that (unlike judges like Hastings) there is no existing court record because Judge
Porteous has never been charged with or tried for any crime.
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Panel). Remarkably, Chief Judge Jones compelled Judge Porteous to testify before he had
received the actual order granting him immunity and before he could even review the extent of
the immunity granted. At the hearing, Ron Woods, appointed as counsel for the Judicial
Council, admitted to Judge Jones that Judge Porteous did not receive the order before the
hearing—despite the fact that the order had been signed three weeks before the hearing. Id. at
33; see also Ex. 2 (October 5, 2007 Order granting Judge Porteous statutory immunity). Judge
Porteous asked for a continuance so that he could review the order, correctly noting that
witnesses are generally allowed to see the immunity order before testifying. See Ex. 1 at 34.
Judge Jones, however, responded that “immunity is better than non immunity, sir. Continuance
is denied. You may takc the stand.” Jd Indeed, the manner of compelling the testimony was so
unclear and unusual that another member of the panel, Judge Benavides, felt the need to clarify
that Judge Porteous was granted immunity and would not be testifying but for that grant of
immunity. See id. at 46. In response, Larry Finder, co-counsel for the Judicial Council, agreed
and made clear that the grant of statutory immunity is co-extensive with Judge Porteous’s Fifth
Amendment right against self-incrimination. /d. at 47.

Notably, after hearing Judge Porteous’s testimony and completing its investigation, the
Judicial Council did not make a factual finding that Judge Porteous actually committed the acts
alleged by the DOJ in its complaint, and it certainly made no factual finding that he committed
either treason, bribery, or other high crimes or misdemeanors. See Ex. 3 at 4 (Opinion of Judge
Dennis, dissenting from Special Investigatory Committee opinion recommending impeachment).

Had this been a court proceeding and had Judge Porteous been found guilty, the manner
in which he was compelled to testify would have been the obvious basis for an appeal. He was

denied the opportunity to review and to appeal the order. Now, the House seeks to use that very



1294

same testimony to convict him, in a complete denial of the procedural and substantive
protections afforded by the Fifth Amendment.
ARGUMENT

In Kastigar v. United States, 406 U.S. 441 (1972), the Supreme Court held that statutory
immunity “from use and derivative use is coextensive with the scope of the privilege against
self-incrimination.” Id. at 453. That coextensive right, which precludes later use of previously
immunized testimony, applies in this impeachment trial.

Judge Porteous recognizes that an impeachment trial is not a purely criminal proceeding,
although it shares certain aspects. Historically — but not here — impeachments of judges have
occurred after and as the result of criminal proceedings, in which the accused enjoys
fundamental constitutional rights, including the right not to testify against himself. Since the
1880s, the Supreme Court has consistently held that the Fifth Amendment right against self-
incrimination applies in certain types of civil proceedings that share elements of criminal
proceedings. The Supreme Court has labeled such proceedings “criminal in nature” and has
identified them as cases where the defendant stands to lose a property interest based on alleged
misconduct. Thus, in Lees v. United States, 150 U.S. 476 (1893), the defendants faced $1,000 in
civil penalties for violating an act of Congress that prohibited “importation and migration of
foreigners and aliens™ as contract laborers. Jd. at 478. The Supreme Court stated that “[t]his,
though an action civil in form, is unquestionably criminal in nature, and in such a case a
defendant cannot be compelled to be a witness against himself.” /d. at 480.

The Court in Lees noted that it had previously decided this principle in Boyd v. United
Stares, 116 U.S. 616 (1886), overruled on other grounds, 387 U.S. 294 (1967). See Lees, 150

U.S. at 480-81. In Boyd, the Court held that “proceedings instituted for the purpose of declaring
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the forfeiture of a man’s property by reason of offenses committed by him, though they may be
civil in form, are in their nature criminal.” Boyd, 116 U.S. at 634. The Boyd Court also held that
since the proceeding was of a criminal nature, the proceeding implicated the defendants’ rights
under both the Fourth and Fifth Amendments. /d. at 633.

Almost a century after first holding that the Fifth Amendment applies in some civil
proceedings, the Supreme Court reaffirmed this principle, quoting Boyd and holding that “the
Fifth Amendment applies with equal force™ in cases where “money liability is predicated upon a
finding of the owner’s wrongful conduct[.]” Unired States v. United States Coin & Currency,
401 U.S. 715, 718 (1971). Finally, in 1980, the Supreme Court once again recognized that the
Fifth Amendment is implicated in those types of civil cases where monetary penalties are
involved. See United States v. Ward, 448 U.S. 242, 253 (1980) (stating that “[t]he question
béfore us, then, is whether the penalty imposed in this case . . . is nevertheless so far criminal in
its nature as to trigger the Self-Incrimination Clause of the Fifth Amendment™) (internal
quotation omitted).

Impeachment trials before the United States Senate are precisely analogous to those civil
proceedings in which the Supreme Court has held that the Fifth Amendment applies. Indeed,
impeachments — and particularly this impeachment — exemplify the Supreme Court’s definition
of just such a case. Judge Porteous is accused of misconduct, and if the Senate convicts, he will
lose his most important property interests: his life tenured judgeship, salary and pension. If

convicted, he will also face the stigma of history as one of a handful of federal judges impecached

2 The Supreme Court has previously held that a tenured professorship can be considered a

property interest when determining whether a state college violated a professor’s procedural due
process right by depriving him of his position without a hearing. See Perry v. Sindermann, 408
U.S. 593, 603 (1972).
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by the House and convicted by the Senate. This is a clear case in which “proceedings institutec
for the purpose of declaring the forfeiture of a man’s property by reason of offenses committed
by him, though they may be civil in form, are in their nature criminal.” Boyd, 116 U.S, at 634.

Moreover, the text of the Constitution itself makes many explicit and implicit references
to the criminal nature of an impeachment proceeding. Most obviously, the exclusive grounds for
impeachment are either crimes or framed in criminal terminology: “Treason, Bribery, or other
high Crimes and Misdemeanors.” U.S. ConsT. art. II, § 4. Similarly, Article III expressly
excepts “cases of impeachment” from the requirement that the “Trial of all erimes . . . shall be by
Jury,” an exception which would be unneccssary surplusage’ if impcachments werc not
otherwise within the scope of “Trial[s] of all Crimes.” U.S. ConsT. art. III, § 2, cl. 4. Finally,
the Senate impeachment clause of Art. I, § 3 frames impeachments as trials to occur before the
Senate, which can result in a “conviction.” Indeed, the House’s own expert witness, Professor
Akhil Amar, stated that “[iJmpeachment is a quasi-criminal affair, in which the Senate, sitting as
a court, is asked to convict the defendant of high criminality or gross misbehavior[.]” Akhil R.
Amar, A Symposium on the Impeachment of William Jefferson Clinton: Reflections on the
Process, the Results, and the Future, 28 Hofstra L. Rev. 291, 307 (1999).

The test is not whether impeachment proccedings are criminal cases; they are not. That,
however, is not the question under Kastigar. Rather, the question is whether impeachments are
included in that class of proceedings sufficiently “criminal in nature” that the Fifth Amendment’s
protections apply. In light of the relevant Supreme Court precedent, the constitutional text, and

the scholarship of the House’s own expert witness, the answer to that question is an obvious yes.

3 Supreme Court precedent establishes that no term in the constitution “be treated as mere

surplusage, for ‘[iJt cannot be presumed that any clause in the constitution is intended to be
without effect.”” District of Columbia v. Heller, 128 S. Ct. 2783, 2826 (2008) (quoling Marbury
v. Madison, 5 U.S. 137 (1803)).
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Despite this clear authority demonstrating that the Fifth Amendment applies in Senate
impeachment trials, the House of Representatives has stated that there is no credible basis to
argue that “the Senate should not consider Judge Porteous’s . . . immunized Fifth Circuit
testimony.” See 111 Cong. Rec. 52358 (Apr. 15, 2010); see also Ex. 4 (April 21, 2010 Letter
from Alan Baron correcting the Senate Record). In making that argument, the House disregards
Supreme Court case law, relevant constitutional text, and the scholarly analysis by its own
expert, Professor Amar. Incredibly, the House argues that the concern about self-incrimination
should not apply to Judge Porteous, and his testimony may be used against him, because he is a
“highly educated Federal judge.” Jd This argument suggests that a person’s education, intellect,
achievement and long service should be held against him and somehow diminish his Fifth
Amendment rights. It suggests a class-based sliding scale approach to the granting of
constitutional rights that is abhorrent in this nation and defies logic and legal principles. The
Senate’s effort over the past 200-plus years to ensure that constitutional rights are shared equally
by the least privileged amongst us should not be turned on its head to deprive the better educated
and the long-serving of those same rights.

The House's proposal to use immunized testimony from the Fifth Circuit in this
impeachment trial would disregard the Judicial Branch’s grant of immunity to Judge Porteous.
Congress frequently compels testimony through statutory immunity granted pursuant to 18
U.S.C. § 6005. It rightly expects its promises barring the use of the testimony in a judicial
proceeding to be honored. In this case, the House seeks to disregard such promises and build a

case around just such compelled testimony.
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An Impeachment Trial is meant to be a symbol of the careful balancing of interests
between the Branches. The removal of a federal judge is done only after the satisfaction of
exacting procedural and substantive standards laid down by the Framers. The trial itself is a
symbol of fairness and circumspection by a body described by the late Sen. Robert C. Byrd as
“the anchor of the Republic, the morning and evening star in the American constitutional
constellation.” 145 Cong. Rec. $3460-02, at 3464 (daily ed. March 3, 1995). (Statement of Sen.
Robert C. Byrd). This proposed use of immunized testimony creates a symbol of a different kind
— a dark cloud of abridged rights and expedited process. It does not do justice to the Constitution
or this institution.

CONCLUSION

WHEREFORE, Judge Porteous respectfully requests that the Senate exclude from
evidence all of Judge Porteous’s immunized testimony before the Fifth Circuit Judicial
Conference Special Investigatory Committee and exclude any testimony, documents, or other

evidence derived from the immunized testimony.

Respectfully submitted,

/s/ Jonathan Turley
Jonathan Turley

2000 H Street, N.W.
Washington, D.C. 20052
(202) 994-7001

/s/ Daniel C. Schwartz

Daniel C. Schwartz

P.J. Meitl

Daniel T. O’Connor

Ian L. Barlow

BRYAN CAVE LLP

1155 F Street, N.W., Suite 700
Washington, D.C. 20004
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(202) 508-6000
Counsel for G. Thomas Porteous, Jr.
United States District Court Judge for the Eastern

District of Louisiana

Dated: June 21, 2010
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CERTIFICATE OF SERVICE

1 hereby certify that on July 21, 2010, 1 served copies of the foregoing by electronic
means on the House Managers, through counsel, at the following email addresses:

Alan Baron —~ abaron@seyfar

Mark Dubester — mark.dubester@mail.house.gov

Harold Damelin ~ harold.damelin/@mail.house.cov

Kirsten Konar - kkonar{@seyfarth.com

Jessica Klein — jessica klein@mail. house. gov

[s/P.J. Meill
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Justice had other documents under that grand jury subpoena log,
which weren't really relevant to this complaint.

JUDGE PORTEOUS: See, I have no way to know that
because I've never seen them.

CHIEF JUDGE JONES: As you know, Judge Porteous, the
grand jury investigation included a 18t of people over a course
of years. So, we have no reason to question if the Justice
Department has produced those that are relevant to you.

JUDGE PORTEOUS: You mean people on call here for this
hearing?

CHIEF JUDGE JONES: There were people, I'm sure, who
are on call. There are people who pleé‘guilty and served jail
time as a result of this investigation. So, I don't see why
those documents have anything to do witﬁvyou or why they should
have been produced. R

JUDGE PORTEOUS: Well, again, we're using -- I
understand. TI'll -- okay, your Honor.

CHIEF JUDGE JONES: A1l right, sir.

MR. WOODS: We would call as our next witness Judge
Porteous.

JUDGE PORTECUS: And, Judge, on that issue, I just on
Friday realized I was going to be given immunity and just
hadn't had time to adequately contemplate the testimony. I
mean, I've been working on everything else.

I would simply ask that I be given through today

Cheryll K. Barron, C5R, CM, FCRR 713.250.5585
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to at least get my thoughts together before I am compelled to
testify. Mr. Woods had that immunity notice; and I just saw it
today, just saw it for the first time today.

MR. WOODS: It was provided on Friday, your Honor.

JUDGE PORTEQUS: Yeah, on Fri’day. I understand. No.
The log was provided on Friday.

MR. WOODS: Right.

JUDGE PORTECUS: The document was not provided on
Friday, and you know that.

MR. WOODS: That's correct.

CHIEF JUDGE JONES: All right,.sir. We're not going
to go crosswise with each other. Thank you very much.

JU'DéE PORTEQCUS: I'm sorry, Judge.

CHIEF JUDGE JONES: Mr. Finderyw_xill to réspond. )

MR. FINDER: Yes, thank you, Jucige.h Under the rules
under which we're operating, Rule 10C, Special Committee
Witness.

CHIEF JUDGE JOMES: You want to speak up there?

MR. FINDER: Yeah, I'm sorry. I'll use the podium.

Is this better?

CHIEF JUDGE JONES: Yes.

MR. FINDER: "All persons who are believed to have
substantial information will be called as Special Committee
witnesses, including the complainant and the subject judge.®

So, I think that there is no surprise here. It's

Cheryilt K Barron, CSR, €M, FERR 713.2505585
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in the rules, which were provided a long, long time ago.

JUDGE PORTEOUS: I don't doubt that that's what the
rules say, your Honor. I'm not taking issue with that. I'm
taking issue with the fact that it's the first time I've been
given immunity, without ever seeing tne document. .

CHIEF JUDGE JONES: Well, with --

JUDGE PORTEQOUS: I'm only asking for the rest of the
day.

CHIEF JUDGE JONES: -~- immunity is better than non
immunity, sir. Continuance is denied. You may take the stand.

JUDGE PORTECUS: All right, ,‘

CHIEF JUDGE JONES: Thank you.

JUDGE LAKE: Raise your right hand to be sworn.

You do solemnly swear that the testimony you
shall give in this proceeding will be the truth, the whole
truth, and nothing but the truth. so help you God?

JUDGE PORTEQUS: I do. ‘
GARRTET, THOMAS PORTEOUS, JR., DULY SWORN, TESTIFIED:
" DIRECT EXAMINATION
BY MR. FINDER:
Q. Judge Portecus, a little background information, please.

You were a judge in the 24th Judicial District
Court in the State of Louisiana from approximately 1984 to
Octcber 1994. Is that correct?

A. That's correct.

Cheryll K Barron, C5R, M, FCRR 713.250.5585
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Q0. And prior to taking that judicial office, you were employed
as special counsel to the office of the Louis'ia.na Attorney
General from approximately 1971 to approximately 1973, Is that
correct?

A. T believe that's correct.

Q0. You were also a prosecutor and aséistant district attormey
of Jefferson Parish, Louisiana, from approximately 1973 to
1975. Is that correct?

A. I'm sorry. Would you -- I'm sorry.

I'm sorry. 1973 to approximately 19757

I was what? I'm sorry. R

An assistant district attormey of Jefferson Parish?

T was an assistant DA from -- until T tock the state bench.

Qkay. So, I'm incorrect, then?

L = R =

I was an assistant DA from some '-- sc.xné ée'riod of time,
probably '73 through '84.

0. Okay. And you were also city atﬁ_omey for Harahan,
Louisiana, from 1982 to 15847

A. That sounds correct.

0. Okay. You were nominated by the President of the United
States on August 25th, 1994, to become a United States district
judge. Is that correct?

A. Right.

Q. You were confirmed by the Senate on October 7th, 19%4; and

at that time received your commission as a US district judge on

Cheryll K. Barron, C5R, CM, FCRR 713.250 5585
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October 1lth. Is that correct?

A. That is correct.

Q. And from that date to the present, you have been bound by
the Code of Conduct for United States Judges, correct?

A. Correct.

MR. FINDER: Your Honors, I'r’r1 going to be walking up
and back to use the Elmo; so, that's the reason I'm going to be
a little mobile here.

THE WITNESS: Put it right here if you want.

MR. FINDER: Okay. Thank you, sir.

BY MR. FINDER: ,
Q. Judge Porteous, I've marked for ide:ntification -

JUDGE BENAVIDES: Mr. Finder, you're going to have to
speak a little louder since you'll have‘:y‘our back to the
reporter. o

MR. FINDER: Oh, forgive me. All right.

BY MR. FINDER: i
Q. TI've marked for identification purposes only as Exhibit 80,
a book called "Gettin’é Started as a Federal Judge."

Judge Porteous, I'm going to -- this book, as
you'’ll see, bears a date of July of 1997, approximately three
years after you took the bench, correct?

A. It says that, yes.
Q. After you received your commission, Judge Porteous, you

took an oath of office, correct?

cheryil K. Barron, C5R, €M, FCRR 713.250.5585
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Yes.

And that's a statutory oath, is it not?
Correct.

I'd ask you to read along with me.

I cannot -- well, go ahead.

Okay. Well, let's try and make ié --

Just read it. I can --

°o ¥ o o r o

Okay. "I, your name, do solemnly swear or affirm that I
will administer justice without respect to persons and do equal
right to the poor and to the rich and that I will faithfully
and impartially discharge or perform all the duties incumbent
on me as a United States District Judgé under the Constitution
and laws of the United States and that I will support and
defend the Constitution of the United Séates against all
enemies, foreign and domestic, that I will bear true faith and
allegiance to the same, that I take this cbligation freely,
without any mental reservation or purpose of evasion, and that
I will well and faithfully discharge the duties &f the office
of which I am abdut té enter, so help me God.*"

Sir, is that the cath that you took?
A. Yes, it is.
Q. Are you familiar with this book or an earlier edition of
it, sirz
A. I know we all have them in our chambers. I don't know that

I can tell you I've read every page of it.

Cheryll K Barron, CSR, CM, FCRR 713.250.5585




10:

10:

10
11
12
13
14
15
16
17
18
18
20
21
22
23
24

25

1308

38

Q. Okay. Let's go through a few provisions.

MR. FINDER: Can your Honors see that?

CHIEF JUDGE JONES: Barely.

MR. PINDER: Let me --

JUDGE LAKE: - It's all right. ©No, that's better.

MR. FINDER: 1It's a little t‘e;nperamental.

THE WITNESS: Oh, now that's much better.

MR. FINDER:
BY MR. FINDER:
Q. Okay. Your Honor, would you agree or disagree with these
statements, "New judges should review the ethical guidelines
set forth in the Code of Conduct for Uriited States Judges and
the financial disclosure requirements of the Ethics Reform Act
of 1989"?
A. It says that.
Q. Do you agree with that?
A. Yes.
Q. Do you agree that once judges are assigned cdses they have
a continuing obligatib-n to examine periodically their own
personal and fiduciary financial interests and those of their
spouses and minor children?
A. I agree that's quoting what's in the paragraph.
Q. I know it's in there, but do you agree with what it says?

Yeah.

o ¥

Do you agree that, as a general matter, although judges are

Cheryll K. Barron, CSR, €M, FCRR 713.250.5585
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not required to sever all ties to former clients and
colleagues, they clearly must be vigilant if they continue such
relationships?

A. I agree with that.

Q. Do you agree, under Canon 3 of the code pf conduct, which
addresses a judge's obligation to perf'orm the duties of the
judicial office impartially and diligently, requires judges to
disqualify themselves in any proceeding in which their
impartiality might be reasonably questioned?

A. I agree with that.

Q. Do you agree with Canon 3C of the code of conduct, that it
addresses the géneral issue of disquali,ficat:ion and states that
judges must disqualify themselves from all cases in which their
impartiality might be reasonably questio:ned? . .

A. I agree. B

Q. And, Judge Porteous, do you agree that all new judges
should be mindful that they continue-to be the subject Of
public attention in their activities after their-appointment to
the bench, thus, they"should consider carefully whether
participation in outside activities impinges upon their
performance of their judicial responsibilities; as noted in
commentary to Canon 2A of the Code of Conduct for US Judges,
that judges must accept freely and willingly restrictions on
their persomal conduct and activities that might be viewed as

burdensome by the ordinary citizen?

Cheryll K. Barron, C5R, CM, FERR 713,250,5585
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A. I agree.
Q. Sir, I'm going to show you what's Exhibit 18, which has
been offered and accepted, the Code of Conduct for United
States Judges, which I believe you said you're familiar with,
correct?
A. Yes.

JUDGE BENAVIDES: Speak up.

MR. FINDER: I'm sorry. Did I do it again?
BY MR. FINDER:
Q. The question was you are familiar with Exhibit 18, which is
the Code of Conduct for US Judges. Correct?
A. Yes, sir. '
Q. And this code applies to district judges, correct?
A. Right. : ‘
Q. And the judicial conference has ‘authérizéd'. the Committee on
the code of conduct to render advisory opinions concerning the
application and interpretation of the: code when requested by a
judge to whom the code applies. N

Have yoi_.t ever asked that Committee for an

advisory opinion?
A. No.
Q. Are you familiar with Canon 1, your Honor, that a judge
should uphold the integrity and independence of the judiciary?
A, Yes.

Q. And that an independent and honorable judiciary is

Cheryll K. Barron, CSR, &M, FERR 713.250.5585
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indispensable to justice in our society?

A. Yes.

Q. There's a commentary here, your Honor, "Deference to the
judges and rulings of courts depends upon public confidence and
the integrity and independence of judges.*

Skipping a line, "Althot;gh judges should be
independent, they should comply with the law, as well as the
provisions of this code.”

Do you have any dispute with that statement --
those statements?
A. No, sir. )
Q. Canon 2, "A judge should avoid the 'appearance of
impropriety.." )

MR. FINDER: <Can you try and méﬂg_e this -< can you all
see? o
BY MR. FINDER:
Q. "A judge should respect and comply with the law and should
act at all times in a manner that promotes publit confidence in
the integrity and impa;rtiality of the judiciary."® Do you agree
with that statement, sir?
A. Yes, sir.
Q. Canon 23, which you can read, was fairly summarized in the
book we just talked about. Do you agree with that, about
accepting -- that judges must accept certain restrictions in

their personal lives once they take the bench?

Cheryll K. Barron, CSR, €M, FCRR 713.250.5585
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A. It seems to say that, yes.

JUDGE LAKE: Sir, I didn't hear your answer.

THE WITNESS: It seems to say that.

I'm sorry, Judge Lake.

JUDGE LAKE: Thank you.
BY MR. FINDER:
Q. And, then, in Canon 2A, a commentary, "Actual improprieties
under this standard include violations of law, court rules, or
other specific provisions of this code."Do you agree with that?
A. Yes, sir.
Q. Canon 3 says, 'A judge should perfo‘m the duties of the
office impartially and diligently." ‘

Can you follow along with me to read this?

*"The judicial duties of a j}.lcige—'-T takes precedence
over all other activities. In perfo‘rming.;' -'thé Huties preséribed
by law, the judge should adhere to the following standards."

And, then, let's move over to Section C, under
Disqualification. *"A judge shall -- shall disqualify himself
or herself in a proceéding in which the judge's impartiality
might reasonably be questioned.®
A. Right.

Q. Okay. And then D, Remittal of Disgqualification, "A judge
disqualified by the texrms of 3C(1l) may, instead of withdrawing
from the proceeding, disclose on the record the basis of

disqualification. If the parties and their lawyers, after such

Cheryll K. Barron, CSR, CM, FCRR 713.250.5585
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disclosure and an opportunity to confer outside of the presence
of the judge, all agree, in writing or on the record, that the
judge should not be disqualified and the judge then is willing
to participate, the judge may participate in the proceeding.

This agreement shall be incorporated in the record of the

proceeding.”
Did I read that accurately?
A. Yes.
Q. Were you familiar with this prior to the reading of this?
A. Yes.
Q. Okay. Canon 5, "A judge should regulate extra-judicial

K

activities to minimize the risk of conflict with judicial
duties. "

Section C, A judge shouldr:;? under éinancial
Activities, "A judge should refrain 'from..f'iné‘n'c'ial and business
dealings that tend to reflect adversely on the judge's
impartiality, interfere with the proper performance of judicial
duties, exploit the judicial position, or involve the judge in
frequent transactions with lawyers or other persons likely to
come before the court on which the judge serves.®

Were you aware of this provision before reading
it today?
A. Yes, sgir.
Q. Is that a "yes," sir?

A. Yes, sir. I'm sorry.

Cheryll K., Barron, CSR, M, FCRR 713.250.5585
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Q. Okay. "A judge should not solicit or accept anything of
value from anyone seeking official action from or doing
business with the court or other entity served by the judge or
from anyone whose inﬁerests may be substantially affected by
the performance or nonperformance of official duties."Did I
read that accurately?
A. You did.
Q. "Except that a judge may accept a gift as permitted by the
Judicial Conference gift regulations. A judge should endeavor
to prevent a member of the judge's family residing in the
household from soliciting or accepting a gift except to the
extent that a judge would be permitted’to do so by the Judicial
Conference gift regulations.® ,

Did I read that accuratel??
A. You did.
Q. 2And were you aware of this provision before reading it in
court today?
A. 1In general, yes.
Q. And for purposes I- under (5), "For purposes of this
section, 'members of the judge's family residing in the judge's
household' means any relative of a judge by blood or marriage
or person treated by a judge as a member of the judge’'s family,
who resides in the judge's household.”

Did I read that correctly?

A. Yes, sir.

Cheryll K. Barron, CSR, M, FCRR 7132505585
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And Number 6, "A judge should report" --
I can't see that.
Oh, I'm sorry. Can you read that?

Yes.

o ¥ o po

"A judge should report the value of any gift, bequest,
favor, or loan as required by the statutes or by the Judicial
Conference of the United States."

Did T read that correctly?

A. You absolutely did.

Q. And were you aware of that provision before?

A, Yes, sir.

Q. Under commentary to Rule 5, Canon —’L it says, "Canon 5C.

Canon 3 requires a judge to disqualify in any proceeding in
which the judge has a financial interesr;, Ahowever rsmall;
Canon 5 requires a judge to refrain Afromjeng;g‘ing in busiﬁess
and from financial activities that might interfere with the
impartial performance of the judge's-.judicial duties; Canon 6
requires a judge to report all compensation received for
activities outside the judicial office."

Did I read that accurately?
A. You did.
Q. And were you aware of that prior to today?
A. I'msure I was. I'm sure I was. I'm sorry.
Q. Canon &, "A judge should regularly file reports of

compensation received for law-related and extra-judicial

Cheryll K. Barron, CSR, CM, FCRR 713.250 5585
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activities.*

Section C, "Public Reports, A judge should make
required financial disclosures in compliance with applicable
statutes and Judicial Conference regulations and directives.®

pid I read that accurately, sir?
You did. o
And you were aware of that prior to today, correct?

Yes, sir.

L e »

&nd, in fact, you have filed reports with the
Administrative Office of the United States courts, haven't you?
A. I have.
Q. Now, these canons of ethics for judlc::yes, that I read to you,
that you said you are familiar with, were not unlike the canons
of ethics that you were bound by as a sﬁate district judge in
Louisiana, correct? ’ )
A. I believe that's correct.

JUDGE BENAVIDES: Counsel, can I interrupt you just
for a little while -~

MR. FINDER: " Yes, sir.

JUDGE BENAVIDES: -- and question Judge Porteous?

It struck me that we discussed immunity, and it
struck me that Judge Porteous was advised that he would be
granted immunity. And it struck me that this is going on, I
think, in the belief that, but for that, he would not be

testifying. But we have not, in the record, actually presented

Cheryll K. Barron, CSR, CM, FCRR 713.250.5585
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his testimony with the understanding -- with the explicit
understanding that immunity has been extended. And I don't
want to get down the road where we don't have that in the
record. But out of fairnmess, it would seem that is the reason
that Judge Porteocus is testifying.

So, for the record, you'are proceeding with the
request and asking for immunity for Judge Porteous?

MR. FINDER: You're absclutely correct, your Honor. I
do have the actual original application for compulsion as well
as the order of compulsion. Judge Porteous has a true and
accurate copy, but I'm happy to give him the originals.

THE WITNESS: I've seen it, if' it's the same one you
gave me a copy of.

JUDGE BENAVIDES: I just want to get that straight
because there is some formality usually a.;ssoc':.i‘ated with taking
the Fifth Amendment.

MR, FINDER: Right. Right. ..

JUDGE BENAVIDES: But we've been going a long time on
that basis, and I didd't want to have any misunderstanding.

MR. FINDER: As long as you bring it up, your Honor, I
do need, without -- hopefully, without sounding didactic, I do
need to make certain that the witness knows that, while this is
a grant of use immmity coextensive with his Fifth Amendment
rights, it would not prevent him any kind of immumity from

false statement or perjury, just as in any case under 6001 and

Cheryll K. Barron, CSR, CM, FCRR 713.250.5585
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6002 of the United States Code.

JUDGE BENAVIDES: All right.

CHIEF JUDGE JONES: And you're aware of that, Judge
DPorteous?

THE WITNESS: Yes, ma'am.

MR. FINDER: May I proceed, i/’our Honors?

CHIEF JUDGE JONES: Yes, sir.

MR. FINDER: What exhibit number is the Louisiana Code
of Judicial Conduct? 867

THE WITNESS: Can I just get a cup of water real
quick?

CHIEF JUDGE JONES: Sure.

JUDGE BENAVIDES: Yes, Judge, you can bring the
pitcher with you. . ‘

THE WITNESS: Oh, thank you. I don't want to knock
something over.

MR. FINDER: I may have misspoke. It's Exhibit 85.
Forgive me. -

THE WITNESS: The list, other than this morning, that
I was provided, only went to Exhibit 84 as of Friday.

MR. WOODS: Right, and I gave you the updated list
this morning.

THE WITNESS: Well, it's in the box somewhere.

MR. WOOD3: No. It's on top of the box.

THE WITNESS: Maybe it is.

Cheryll K. Barron, CSR, CM, FERR 713.250.5585
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Okay. All right.
BY MR. FINDER:
Q. Mr. Porteous, I'm calling your attention to the Louisiana
Code of Judicial Conduct, Canon 1. I believe you testified
you're familiar with these.

It states, "The Judge shall uphold the integrikty
and independence of the judiciary. An independent and
honorable judiciary is indispensable to justice in our
society. "

and without taking up all the Court's time, T
believe you -- will you agree with me t’hat this language is
almost verbatim of the language we just read from the canons of
federal judicial --

A. It seems to be. Certainly similar.”
Q. Very similar. v

Secondly, Canon 2, "A judge shall avoid
impropriety and the appearance of impropriety in all
activities.”

And I believe that language is also very similar
to what we just read, correct?

A, Yes.
Q. Canon 3, "A judge shall perform the duties of office
impartially and diligently."

And, then, moving on to page -- to Section C of

that rule, which in the Louisiana version is titled

Cheryll K. Barron, C5R, M, FCRR 713.250.5585
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*Recusation, To Recuse."

It states, "A judge shall disqualify himself or
Ferself in a proceeding to which the judge's impartiality might
reasonably be questioned and shall disqualify himself or
herself in a proceeding in which disqualification is required
Ty law or applicable Supreme Court rufe.®

Did I read that accurately?
A, You did.
Q. And you are -- and these were the rules that you were bound
by as a judge in Louisiana, correct?
A. I believe that's correct. ‘
Q. Canon 5, titled Extra-Judicial Acti\vities, Section C, "A
judge shall refrain from financial and business dealings that
tend to reflect aversely on the judge‘s"i:[}npartiality, irn:erfere
with the proper performance of judicial c.iuti(.es'l, exploit the
Judge's judicial position, or imwvolve the judge in frequent
transactions with lawyers or persons likely to come before the
court on which he or she serves." .

Did I réad that accurately?
A. You did.
Q. That‘s also similar to the canons of federal ethics, isn't
it?
A. It is.
Q. Canon 6, "A judge shall not accept compensation or gifts

for quasi-judicial and extra-judicial activities, only under

Cheryll K. Barron, CSR, €M, FCRR 713.250.5585
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restricted circumstances."

Section C, "Gifts. A judge, a judge's spouse, Or
member of the judge's immediate family residing in the judge's
household shall not accept any gifts or favors which might
reasonably appear as designed to affect the judgment of the
judge or influence the judge's offici&l conduct."

Did I read that accurately?

A. You did.

Q. And then there's also the Louisiana version of annual
financial reporting, correct?

A. Yes.

Q. Okay. And I believe the amount waéxraised effective 2006.
But even when you were a judge, it was a lower amount, correct?
A. T believe that's correct. l_ .

Q. The point is, Judge Porteous, in.the‘moré ‘than two decades
that you have been a judge, whether state or federal, you have
been bound by very, very similar terms of judicial ethics
canons, correct? .-

A. Yes, somewhat, of course.

Q. Judge Porteous, you were married to Carmella Porteous, who
passed away December 22nd, 2005, correct?

A. Yes, sir.

Q. How long were you married, approximately?

A. Got married in '69. Thirty-six years.
Q

Isn't it true, Judge Porteous, that on March 28th, 2001,

Cheryfl K Barron, CSR, ¢M, FCRR 713.250.5585
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you and your wife filed a voluntary Chapter 13 bankruptcy
petition in this district, the Eastern District of Louisiana,
in Docket Number 01-123637
A. T know we filed, and I'm assuming that is the date number
and the record number.
Q. I'll show you the actual petition:'
A. That's okay. I mean ~-
Q. And is it also true that the trustee assigned to the file
was SJ Beaulieu -- spelled B-E-A-U-L-I-E-U -- Jr.?
A, Correct.
Q. »2nd your lawyer at the time was Cla},lde C. Lightfoot -~
spelled L-I-G-H-T-F-0-O0-T -~ Jr. Is that correct?
A. Correct.’
Q. And you filed -- I'll show you what's, pax.jt of iExhibit 1,
Bates Number SC122. o
A. What's the Bates number? I'm sorry.
Q. SCl2 -- 00122. One of these days I'll get the hang of
this.
A. That's fine.
Q. This is a voluntary petition that you filed. Isn’t that
correct, Judge?

And please look it over.
A. It appears to be.
Q. Okay. Under "Name of Debtor,™ it says "Ortous" -~ spelled

0-R-T~0-U~5 -~ comma, G, period, T, period, correct?

Cheryll K. Barron, CSR, CM, FCRR 713.2505585
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A. It does.
Q. And under "Name of Joint Debtor, Spouse," it's "Ortous" --
0-R-T-0-U-8 -- comma, capital C, period, capital A, period,
correct?
A. That's correct.
Q. It has as the street address of the debtor PO Box 1723 in
Harvey, lLouisiana, ZIP Code 70059-1723, correct?
A. Yes, sir.
Q. 2And the case number, the docket number, 01-12363, which I
believe I mentioned a few moments ago, correct?
A. I believe you did.
Q. Let me show you, Judge Porteous ——.I'll come back to that.
Do you recognize this as an application for a
PO box, Judge Porteous? .' .
Tt's SC exhibit -- Special‘COm&Iﬁtee Exhibit 23,
Bates Number SC00599.
Do you recognize that, 'sir?
A. Yeah. If you tell me that's what it is; I agree. I
mean -- ’
Q. Well, but I can't testify; so, I have to ask you those
questions.
A. I'm assuming it is an application for a post office box. I
can't read. the print, but I have no reason to doubt what you
represent. I'm not trying to take issue. I agree.

Q. I know. I'm trying to be fair.

Cheryll K, Barron, CSR, ¢M, FCRR 713.250.5585
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There's a signature here. Do you recognize that
signature?
A. That's mine.
Q. That is your signature.

And it's dated March 20th, 2001, correct?
A, It is. "
Q. Now, March 20th, 2001, was -- and we'll get to this in a
moment -- just about a week before you filed your Chapter 13,
correct?
A. What was the date?

Yeah. I agree. I mean -
Q. All right. And on your PO box request, you have an address
here, 4801 --
A, "Neyrey." = R
Q. -- Neyrey -- N-E-Y-R-E-Y -- Drive in‘Metéifie, Iouisiana.
That's your residence, correct?
A. That's correct.
Q. 8o, going back to Exhibit 1, the voluntary petition -- oh,
wrong one -- the PO box that you have on here, you put in lieu
of your home address, correct?
A, That's correct.
Q. Now, this voluntary petition --

MR. WOODS: Larry, it's off.
MR. FINDER: ©h, thank you.

Can your Honors read that?

Cheryll K. Barron, CSR, CM, FERR 713.250 5585




11

i1

106

7

10
11
12
13
14
15
16
17
13
19
20
21
22
23
24

25

1325

55
BY MR. FINDER:
Q. "Signature of debtor, individual” -- tell me if I'm reading
this accurately -- "I declare under penalty of perjury that the

information provided in this petition is true and correct."
And there are two signatures with the date 3-28-01, correct?

A. That's correct. ’

Q. And 3-28-01 was about eight days after the PO box was taken
out, correct?

That's correct.

Your name is not Ortous, is it?

A

Q

A. No, sir.
Q. Your wife's name is not Ortous?

A No, sir.-

Q. So, those statements that were sig'néc?_ -- 80, t.‘his petition
that was signed under penalty of perjury‘had.f'élse information,
correct?

A. Yes, sir, it appears to.

Q. 1I'll show you something else on this petitiom, Judge
Portecus. There's a list of unsecured creditors, and I'm
referring now to Bates Number Page SC00126.

A. All right.

Regions Bank?

Yes, sir.

That's a bank you've done business with?

PO oF oo

Yeah, I did some business with them.

cCheryll K. Barron, CSR, CM, FCRR 713.250.5585
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Q. Right. And Regions Bank is on this voluntary petition,
correct?

A. I assume that's the petition, yes, sir. I mean --

¢. Well, we'll go back to the first page.
L. Okay.

Q. Voluntary petiticn?

A. All right. Yeah, it's on there.

Q. But if Regions Bank or any other unsecured creditor such as
these were to get word that a GT Ortous had filed bankruptcy,
they wouldn't necessarily know it was you, would they, unless
they ran the Social Security number?

A. If they had have got notice, you‘ré correct.

Q. Now, let's jump ahead a little bit. Still in Exhibit 1 --
A. All right. ) '

Q. -- and I'm going to refer you and thé Co;ft to Bates
Number SC120. This is an amended voluntary petition, is it
not?

A. Yes, sir. .

Q. This time the name of the debtor is Gabriel T. Porteous,
Jr. That's you, correct?

A. Yes, sir.

Q. And Carmella A. Porteous, the joint debtor, your wife,
correct, sir?

A. Yes, sir.

Q. This time the address is 4801 Neyrey Drive, Metairie,

Cheryll K. Barron, C5R, CM, FCRR 713.250.5585
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Louisiana, correct?

A. Yes, sir.

Q. This petition -- blow this up a little bit; that's about as
clear as T can make it -- was signed by you and your wife on
April 9th. Those are your signatures, correct?

A. Yes, sir. .

Q. And the date is April 9th, correct?

A. Yes, sir.

Q. And your attorney's name, Claude Lightfoot, is on there,
also?

A. Right.

Q. So, between -- strike that.

After your voluntary -- your amended petition was
filed, there was an order of recusal enteg:ed Ain yéur bankruptcy
case, in the matter of Gabriel T. Porteoﬁs, Jr and Carmella A.
Porteous, an order of recusal -- I'm going to have to -- and
the order, which was dated June 1st, ‘2001, says it is ordered
that the three judges of the US Bankruptcy Court- for the
Eastern District of L&;uisiana, naming the three judges, are
hereby recused from the case, correct?

A. Yes, sir.

Q. And then procedurally, your case was temporarily assigned
to Judge William R. Greendyke on assignment to the Eastern
District of Louisiana, correct?

A. Right.

Cheryll K. Barron, C5R, ¢M, FERR 713.250.5585
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Q. And that's the same cause number?

A. Yes, sir.

Q. Signed by then Chief Judge Carclyn Dineen King of the Fifth
Circuit, correct?

A. Right.

Q. I don't believe I stated the date’ Judge Greendyke was
assigned to this -- at least the order of Judge King assigns
Judge Greendyke June 4th, 2001. Is that accurate?

A, Yes, sir.

Q. Judge Porteous, we've already talked about Claude Lightfoot

being your attormey.

Jacob J. Amato, do you know Jacob Amato, Jake

Amato?

A. Absolutely.

Q. He is a lawyer, correct?

A. Yes, sir.

Q. And he is a friend of yours. Isn‘t that correct?
A. VYes, sir.

Q. Warren A. Forstali, Jr., also known as Chip?

A. Yes, sir.

Q. He is a lawyer?

A. Yes, sir.

Q. And he is your friend, correct?

A. Yes, sir.

Q. Robert G, Creely, again, a lawyer and a friend of yours?

Cheryll K. Barron, C5R, CM, FERR 713.2505585
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A, Yes, sir.
Q. Don C. Gardner, a lawyer and a friend of yours?
A. Yes, sir.
Q. Leonard L. -- also known as Lenny -- Levenson, your friend
and an attorney, right?
A. Yes, sir. -’
Q. Joseph Mole, an attommey?
A. Yes, sir.
Q. Not one of your close friends?
A. We've never gone anywhere together. That would be a

correct statement. ,

Q. And Rhonda Danos has been your -- D-A-N-O-S -~ has been
your secretary and assistant for more than 20 years now,
correct? .

A. Since I was on the state bench‘,»Tweﬁty—tﬁfee years.

Q. Twenty-three years.

Okay. Judge Porteous, ‘before you filed your
voluntary petition for bankruptcy in March of 2001, let's go
back to the year -- calendar year 2000.

A. All right.

Q. You had engaged Mr. Lightfoot as your counsel in the latter
part of 2000, correct?

A. I knew it was in 2000, I don't remember the exact date;
but if that's what you say, I'm sure it is.

Q. Well, I will refresh your recollection.

Cheryll K, Barron, CSR, CM, FCRR 713.250 5585
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But would you agree with me that at least by
November, December of 2000 he was your lawyer?
A. I believe that's correct, yeah.
Q. Now, after bankruptcy, you had a meeting with the trustee,
SJ Beaulieu, correct?
A. After what?
Q. After bankruptcy was filed.
A. After it was filed, that's c.orrect_
Q. And you recall that Mr. Beaulieu handed you a pamphlet
called "Your Rights and Responsibilities in Chapter 13," which
we have marked as the Committee's Exhibit 11?
A. I believe that's -- yeah, right. '
Q. And it bears the name of Mr. Beaulieu and has his local
New Orleans phone number?
A. Yes, sir.
Q. That is on Bates Page 399.

I'm sorry. I have my back to you.
A. All right.
Q. Calling your attention to this exhibit, there are
enumerated paragraphs. Paragraph 6, follow me while I read.
"Credit While in Chapter 13. You r‘nay not borrow money or buy
anything on credit while in Chapter 13 without permission from
the bankruptcy court. This includes the use of credit cards or
charge accounts of any kind."

Did I read that accurately, sir?

Cheryll K. Barron, CSR, CM, FCRR 713,250.5585
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A. You did.
Q. And do you recall reading that and discussing that with
Mr. Beaulieu?
A. I don't specifically recall it, but I'm not saying it
didn't happen.
Q. All right. Do you recall, on or about May 9th, 2001,
having a -- what's called a 341 bankruptcy hearing, where
Mr. Beaulieu as trustee was present; your attorney,
Mr. Lightfoot, was present; and you were present?
A. Yes, sir, I remember weeting with Mr. Beaulieu.
Q. And that weeting was recorded, if you -- do you recall
that?
A. I believe that's correct, yeah, tape recorded.
Q. Right. .”

Do you recall Mr. Beaulieu’stagfﬁg the following?
*Any charge cards that you may -~ you have you cannot use any
longer. So, basically, you're on a cash basis now.

"I have no further questions except have you made
your first payments."

Did I read that accurately?
A. Yes, sir.
Q. So, you were told by Mr. Beaulieu that you couldn't incur
any more credit there, on credit cards, correct?
A. I'm not sure it was there, but I'm gure it was part of the

explanation at some point.
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Well, going back to --
A. When you ask -- I only meant in reference to the statement.
Yes, it's -~
Q. Right.
A. -- contained in there, and I knew that.

Q. 2And it was your understanding -- and that's what I'm trying
to find out, sir -- that you couldn't incur more credit while
in bankruptcy, correct?
A. That's correct.
Q. Okay. Now, on June 2nd, are you familiar with the order
signed by Bankruptcy Judge Greendyke? .
And this is from Exhibit 1, Bates Number SC50,
Exhibit 1 being the certified copy of the bankruptcy file.
"It is ordered that," going“down to Number 4,
"the debtors shall not incur additiomal cliebt.d'\iring the term of
this plan except upon written approval of the trustee.®
Did I read that correctly?
You did. "
Was that your understanding at the time?
In the order, it was.
JUDGE LAKE: What's the date of that document?
MR. FINDER: July 2nd, 2001, was the docket date. It
was signed- by Judge Greendyke June 28th, 2001.
JUDGE ILAKE: Thank you.
BY MR. FINDER:

Cheryll K. Barron, C5R, (M, FERR 713.250 5585




11:

11:

11:

L8

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1333

63

Q. Judge Porteous, we talked a little bit about the Ethics in
Government Act earlier, the Ethics in Govermment Act of 1978,
which has to do with your judicial filings. Under Title 5,
United States Code Appendix Section 101, et seqg., "Judicial
officers" -- and tell me if you agree with this -- "Judicial
officers shall include a full and comﬁlete statement with
respect to the source, type, and amount or value of income from
any source, other than the current employment by the United
States, received during the preceding calendar year aggregating
$200 or more in value.™
Is that your understanding, sir?

A. Right. ‘
Q. And the ‘law goes on to state that it must be reported --
"the identity of the source, a brief desc;iption,‘and the value
of all gifts aggregating more than $250,Arecéi§ed from any
source other than a relative of the reporting individual during
the preceding calendar year."
A. Yes, sir. -

JUDGE BENAVIDES: For what year is that?

MR. FINDER: This is just from the statute, your
Honor.

JUDGE BENAVIDES: All right. I think those gift
amounts vary from year to year.

MR. FINDER: Actually, they were lower; and these are

the current amounts.
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BY MR. FINDER:
Q. So, what -- the amounts I just read to you apply to today.

When you first took the bench, presumably they were slightly

lower?

A. Presumably, ves. )

0. Okay. And these have to do with income and gifts?

A, Right.

Q. As I just read?

A. Yes, sir.

Q. Judge Porteous, you're familiar with the term *marker, ®

aren't you?

A. Yes, sir.

Q. Would it-be fair to state that, "A marker is a form of
credit extended by a gambling establishﬁgpt, such.as a cagino,
that enables the customer to borrow.mone&'frgm"the casino. The
marker acts as the customer's check or draft to be drawn upon
the customer's account at a financial institution. Should the
customer not repay his or her debt to the casina, the marker
authorizes the casino to present it to the financial
institution or bank for negotiation and draw upon the
customer ‘s bank account any unpaid balance after a fixed period
of time." 1Is that accurate?

A. 1 believe that's correct and probably was contained in the
complaint or -- or the second complaint. There's a definition

contained.
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Q. And you have no quarrel with the definition?

A. No, sir.

Q. Okay. Judge Porteous, if markers are a form of borrowing
or an extension of credit, by definition, would you agree that
from approximately August 20th to 21st, a two day period in
2001, you borrowed approximately $8,000 from Treasure Chest
Casino in Kenner, Louisiana, by taking out approximately eight
1,000-dollar markers over a two day period?

A. Well, did I sign %8,000 worth of markers? You have records
that suggest I did that. I agree with you.

Q. Ckay.

A. The issue is that we haven't -- I H;ve an issue with
whether that’s credit. The statement itself says it acts like
a check against your account. Now, I dia.not havé an
8,000-dollar line of credit at -- where Qas ghét? Treasure
Chest?

Q. Treasure Chest. I didn't ask youw about a line of credit,
though. -

A. I understand, but I'm explaining to you why‘that‘s
misrepresentative.

Q. OCkay. Well --

A. Those are just repetitive 1,000 -- had I written a check
for a thousand, I do not believe I would have been in violation
of any court order.

JUDGE BENAVIDES: But you're saying that you didn't

Cheryll K Barron, CSR, CM, FORR 713,.250,5585
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not -- for instance, you could not sign a marker for $8,000
because that was above your limit but that would not have
precluded you from making out eight different markers for
$1,000 during a two day period?

THE WITNESS: Only if that line -- only if I had the
funds for the line of credit. In othé€r words, I may have
signed a thousand dollar marker, played a little while, won,
paid it back. That's what it sounds like to me.

I have no specific recollection of that, Judge.
But that's what I'm saying, yes, sir.

JUDGE BENAVIDES: So, you're not disputing that there
may have been eight markers for $l,000j‘ What you're saying is
that at any ©ne time you dispute that you owed $8,000.

THE WITNESS: That's correct, ?our Honor; I couldn't
get it. I mean -- ST .

JUDGE BENAVIDES: I understand what you mean.

BY MR. FINDER: -
Q. Judge Porteous, I'm going to show you what's, from
Exhibit 54, Bates Number SC1436. These are records from the
Treasure Chest Casino in Kenner, Louisiana. 2And we'll have
more testimony about this later through Agent Hormer.

But just by way of illustration, you see where it
has "MRK, " "marker"?
A. Right.

Q. And it shows various 1,000-dollar markers?

Cheryll K. Barron, CSR, CM, FCRR 713.250.5585
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A. Uh-huh.
Q. And remember, these were taken out August 20 and 21, the
dates --
A. Well, that's not those dates.
Q. That's the wrong page. Here we go.
JUDGE LAKE: What exhibit is'that?
MR. FINDER: It's SCl438. I had the wrong page.
MR. WOODS: Exhibit 54.
MR. FINDER: Exhibit 54.
BY MR. FINDER:

Q. August 21st, '01, you were in Chapter 13 bankruptcy,

i

correct?

A. Yes, sir:

Q. Let's look at this entry. "MK" foriamarker"?.

A. Unh-huh. R

Q. Taken out August 21 in the amount of a thousand dollars?
A. Uh-huh.

Q. Paid back September 9th, correct?

A. If that's what it says, yeah.

Q. That's what it says.

Next entry highlighted, marker, 8-21-01,
apparently paid back right way?
A. Right..
Q. Next marker, also -- alsc for a thousand deollars, not paid

back till September 9th?
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A. All right.

Q. Next marker, August 21, a thousand dollars, not paid back
till September 15, correct?

A. Tt looks like that, yeah. Yeah.
Q. This is --

A. Yes. I got it.

Q. I don't think it's going to --

JUDGE LAKE: So, the net effect of this was that
$3,000 of the 8,000 was paid back at a later date. Is that
what the document shows?

MR. FINDER: Yes, sir.

JUDGE LAKE: Approximately wit:‘hin a month of that?

MR .- FINDER: That's correct. It wasn't just taking
out a marker and paying it back within Hqurs or tﬁe same day.

JUDGE LAKE: So, 5,000 was .paid"bac};,-"E,OOO was
some -~ some form of extension of credit?

MR. FINDER: That's correct, that's what this record
tends to show. -

JUDGE BENAVIDES: So, let's say on March 21st at the
end of the day there would have been outstanding balance on the
markers -~

MR, FINDER: That's correct.

JUDGE BEMAVIDES: -- for a debt exceeding the 51,0007

MR. FINDER: Yes, sir.

JUDGE BENAVIDES: And you could actually figure this

Cheryll K. Barron, C5R, €M, FERR 713.250 5585
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out on a daily basis?

MR. FINDER: Yes, sir. And we'll get into greater
detail on that later but this is an introduction to it and that
is correct.

BY MR. FINDER:
0. We could do the same exercise for all of them for -- that
are listed in the charge. For example, on October 13th, 2001,
you borrowed approximately a thousand dollars Treasure Chest in
the form of two 500-dollar markers.

Yeah, here it is.

MR. FINDER: That's the best I can do. I hope you can

read it. ,

BY MR. FINDER:

Q. And those apparently were paid back"f};e same ciay, correct?
A. Yes, sir. )

CHIEF JUDGE JONES: What page number is that?

MR. FINDER: This is Page 1437.

CHIEF JUDGE JONES: Okay. -

BY MR. FINDER:

Q. But, then, on Octcber 17th and 18th -- and I'm talking
about the same exhibit, Pages 1436 and '37 -- there were -- can
you read this, Judge Porteous?

A. If you'll stop wmoving it, I might be able to.

Q. I don't mean to get you dizzy.

A. Yeah. Two 500. Well, five -~

Cheryll K. Barron, CSR, CM, FCRR 713.250.5585
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Q. Okay. On Octoker 17th and 18th, you borrowed in excess of
35500 from Treasure Chest, taking out approximately ten markers
of various denominations over the two days, 4400 of which was
paid back on November 9th. Do you recall that?
A. I don‘t recall it. I'm sorry.

That's what year?
Q. If that's what the records show, though, you don't dispute
it?
A. 1If that's what the record says, the record says it.
Q. Qkay. We'll go into that with Agent Horner.

JUDGE LAKE: Do you have a summary exhibit which shows
what the -- the dates the items were paid? In other words,
there's a portion of this 5900 apparently was repaid the same
day and the balance was paid the next mc;r%th?

MR. FINDER: We believe our FBI witnesses will be able
to summarize that. This was just an introduction to it.

MR. WOODS: To answer your guestion, we do not have a
specific chart summarizing that but we do have charts
summarizing gambling debt.

JUDGE BENAVIDES: But the records themselves reflect
the date of paywent?

MR. WOODS: Yes, sir.

JUDGE BENAVIDES: So, whether we have a summary person
or not, we could figure those things out?

MR. FINDER: They're all --
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MR. WOODS: The agent will tell us.

JUDGE LAKE: You might ask the agent to be attuned to
do that.

MR. FINDER: I think he's been so instructed.
BY MR. FINDER:
Q. We've talked about the filing of y'ou_r bankruptcy, your
Honor, and not incurring new debt. That was in the pamphlet,

that was in the court order, and that was in the recorded

hearing. Do you remember those?

A. Yes, sir.

Q. Okay. Judge Porteous, on March 28th --
A. What year? ‘

Q. 2001.

A. COCkay.

Q.

Following the filing of your Chapter‘li;l Wptcy
petition, you and Mrs. Porteous did, in fact, incur additicnal
credit card debt on your Fleet Creditl Card. Do you recall
that?

A. I do not recall that. I believe the exhibit says it's my
wife's card, but I don't remember that.

Q. Your wife was your co-debtor cn the bankruptcy petition,
was she not?

A. She was.

Q. And the bankruptcy -- we'll get into this later; but the

bankruptcy schedule required all credit cards, everything, to
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be scheduled, to be listed, correct?
A. Right.
And what date was that? March 28th, you said?
I'm sorry.
Q. March 28th, 2001 --

A. Yes.

Q. -- following the bhankruptcy, the original petition,
correct?

A. Yes.

Q. All right. wNow, as of March 5th -~ and I'm referring to
Exhibit 21 -- okay. Showing you what's Exhibit 21, a statement
from Fleet Credit Card, Judge.

A. Right.

Q. You'll notice that it's Account Numbgr 5447195123210658,
correct? I

A. Yes, sir.

Q. And from Fleet Credit Card Service for the account of
Carmella Porteocus, right?

A. Right. —

Q. Now, if you look at these dates under the account
transactions, you'll see from March Sth through March 19th,
correct?

A. I can't see it, but I'm satisfied it says that. I just
can't seg -~

Q. Well --

Cheryll K. Barron, CSR, €M, FCRR 713.250.5585
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A. I'm not disputing it says that, counsel.
Q. All right. This is -- March 5th is right before the
bankruptcy, right?
A. Yes, sir.
Q. March 19th we're in the bankruptcy -- we're into the
bankruptcy period, correct? ’
A. Well, before the bankruptcy was filed; but you're right.
Q. March 28th. If you'll lock at March 8th, you'll see that
this credit card in the amount of $157.99 was used at Harrah's
Casino in New Orleans.
Well, maybe you can't see it; but I'11 be happy

to show you. ‘
A. No. I'm satisfied you're not misrepresenting it.

MR. WOODS: Your Honor, you hax.re; doc_ument.s in the
boxes, that he's using, if you want to référAtB them.

THE WITNESS: Well, I don't want to -- I have to stay
up here. I don't want to necessarily" -- I mean, I'm not --

MR. WOODS: I could move them there if you want me to.

THE WITNESS: I don't dispute he's reading this
correctly. I jut -- he asked me could I see it, and I just
can't see it.
BY MR. FINDER:
Q. Now, again, bankruptcy was March 28th, the amended petition
was April 9th, correct?

A. Right.

Cheryil K Barran, C5R, CM, FCRR 7132505585
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Q. I'm going to show you now, Judge Porteous, from Exhibit 1

the Chapter 13 schedules and plan.

A. All right.

Q. This will be a little bigger and easier to read, hopefully.
) This is in your case, with your docket number,

submitted by Claude Lightfoot, your aEtorney, correct?

A. Yes, sir.

Q. and I wish you did have it in front of you, and I'll show

you mine.

A. I'll pull it out if it's -~

Q. But I would like you to tell me where Fleet Credit Card is

listed in here on the schedule of your'credit cards.

A. Well, if-it's not listed, it's not listed.

Q. 8o, you'll take my word it's not liﬁggd?

A. Yeah. . ’

Q. Okay.

A I don't know whether it was in existence, whether it was

paid off or not. I don't know anything about that. I mean, as

I'm sitting here, I don't recall.

Q. Well, whether it was paid off or not -- let's lock at the

schedule -~ I believe it's at Schedule F -- which lists

numerous credit cards --

A. All right.

Q. =-- such as American Express at Surety Bank, Bank of

Louisiana MasterCard, Chage Platinum MasterCard, Citibank
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Advantage, Citibank Advantage. The list goes on.

A. Right.

Q. This is in alphabetical order. Fleet does not appear,
correct?

A. Does not appear.

Q. And is it your testimony that if it was paid off it
wouldn't have to be on this list? If you had a zero balance on

the date this was filed, it wouldn't have to be on the list?

A. Well, it was not a -- if there was no debt, they weren't a
credit, to my understanding. It says "creditors' names." The
ones you -- as I understood, the instruction was that you owed
money to. h

Q. Well, when you use a credit card, it's an extension of
credit, correct? ‘
A. Correct.
Q. So, you pay it?
A. Right. _
Q. So, if it's not on this list because it has a zero balance
and then you use it td go to JC Penney or the casino and you
rack up credit on it, that's incurring credit, incurring debt?
A. That's incurring additional credit, correct.
Q. Ckay.

JUDGE LAKE: Was credit extended on that account after
the date of the bankruptcy filing?

MR. FINDER: I think the evidence -- they were
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showing, Judge, that the card was not listed but was used as a
credit card after the date of the barnkruptcy and the amended
petition of bankruptcy.

JUDGE BENAVIDES: So, it wasn't included in the list
of creditors while the card had been used before and -- before
the petition was filed and prior to the payment that was made
for the charge upon the card?

MR. FINDER: That's correct.

JUDGE BENAVIDES: So, you're contending there was a
transaction existing --

MR. FINDER: That's my next exl"libit.

JUDGE LAKE: It was used -- T vguess to follow up, and
it was used -after the bankruptcy filing? Is that what you
5a1d? . . A

MR. FINDER: Yes, sir. That's my next exhibit.

JUDGE LAKE: All right. Sorry.

BY MR. FINDER:

Q. From Exhibit 21, also --

A. All right. '

Q. -~ Bates Page 592, again, same account number, Fleet Credit
Card, your wife'’'s name?

A. Right.

Q. Now, it shows here purchases and cash advances, $734.31,
correct?

A. Yes, sir.

Cheryll K. Barron, CSR, CM, FCRR 713.250.5585
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Q. Do you see that?

Okay. And this credit card was used throughout
the month of May and June, correct?

You can see the entries on the left-hand side,
highlighted in the yellow, one of whom -- cne entxy which is in
red for the Treasure Chest, which is & casino, is it not?

A. Yes, sir.

Q. And that's 3$174.99, correct?

A. That's what it says.

Q So, if it's on this statement, that means there was an
extension of credit, correct?

A. That appears to be correct.

Q. Okay. Moving on to the next month's statement, also from
Exhibit 21, Bates Page 593, would you aérge, Judgé‘Porteous,
this is the same account, same account number?”

A. (Nodding head.)
Q. Is that a "yes"?
A. Yeah. "

Q. Okay. And from June 15th to July 18th -- and this is the
best copy we have. So, I know it‘s a little hard to read.
This card was used, including for Harrah's in New Orleans, for
$91.99 and Treasure Chest for $69.29. I'll be happy to show
you this. .

A. No. I'm satisfied that's what you're reading.

Q. All right. Judge Porteous, are you aware that -- strike
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that.

Let's go back to the Chapter 13 schedules and
plans, which, again, is from Exhibit 1, starting with Bates
Number 91.

Judge Porteous, would you agree that you did
conceal assets and income from the baﬂkruptcy estate and from
your attormey by filing false and misleading schedules with the
bankruptcy court and signing them under penalty of perjury?

A. I would not agree with that.
Q. All right.

JUDGE BENAVIDES: Counsel, I hgsitate to interrupt
you. And perhaps you will get into this at a later time; but
before we leave Fleet, your record evidepce suggests that a
number of charges on Mrs. Porteous' card.priqr to.and during
the time that the bankruptcy petition or'casé @as on file --

MR. FINDER: Yes.

JUDGE BENAVIDES: -~ with the bankruptcy judge. Do
you intend at a later time or not to present evidence with
respect to paymerits made with -- during that period of time and
when the payments were made and how the -- and who made those
payments?

MR. FINDER: We do intend to show evidence that the
card was paid off in full through a check by Rhonda Danos. But
I'm just not there yet, but I will get there.

JUDGE BENAVIDES: All right. So, you'll get to that

Cheryll K, Barron, C5R, CM, FCRR 713.250.5565
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and who -- who authorized payments and things like that?

MR. FINDER: Yes, sir.

JUDGE BENAVIDES: The judge had mentioned something
about it was his wife's account, and I wanted to -- ‘

MR. FINDER: That's correct.

JUDGE BENAVIDES: All right.”
BY MR. FINDER:
Q. All right. Judge Porteous, again, from the Exhibit 1,
starting with Bates Number 91 --
A. All right.
Q. =-- the Chapter 13 schedule and plan, we've already talked

about?
A. Yes, sir:
Q. Okay. Let's go through this for a mﬁyent.

Under Schedule B, "Personai-Pr&pérty."
A. All right.
Q. "Type of property, checking, savings, or other financial
accounts, certificates of deposit, shares in banks, savings and
loan, thrift, building and loan, homestead association, or
credit unions, brokerage houses, or cooperatives."Did I read
that accurately?
A. Yes, sir.
0. And you listed Bank One Checking Account 002379554, Is
that correct?

A. That's correct.

Cheryll K. Barron, CSR, M, FERR 713.250.5585
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aAnd the current value of that interest is $100, correct?
Yes, sir.

And that's on Page 35?

- o R AN o

Bates Page 95.

Q. Bates Page 95. Bates Page 96, Schedule B, Question 17,
"Other liquidated debts -- other liquidated debts owing debtor,
including tax refunds, give particulars.® And in the next box,
it's checked off *“none," correct?

A. Yes, sir.

Q. Attached to this exhibit, starting on Bates Page 112, the
statement of financial affairs, are you familiar with that,
sir? '

A. Yes, sir.

Q. And on the last page of that statemént of financial
affairs, with Bates Number SC1167? A )

A. Right.

Q. "I declare under penalty of perjury that I have read the
answetrs contained in the foregoing statement of financial
affairs and any attachments thereto and they are true and
correct, " dated April Sth, 01, the date of the amended
petition, signed by you and your wife, correct?

A. Yes, sir.

Q. So, yau would agree with me, Judge Porteous, this is a

document that had a jurat that required that it be signed --

well, that it be signed under penalty of perjury, correct?

Cheryll K. Barron, SR, CM, FCRR 713.250.5585
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A, Yes, sir. You just read that.
Q. Right. There was another one. This -- that had to do with
statement of financial affairs.

On Page 111, "Declaration concerning debtors!
schedules, " just about the schedules. ©Now, "Declaration under
penalty of perjury by individual debt&r, ™ it states, "I declare
under penalty of perjury that I have read the foregoing summary
and schedules consisting of 16 sheets plus the line summary
page and that they are true and correct to the best of my
knowledge, information, and belief," dated April 9th, ‘01,
signed by you and your wife, correct?

A. Right.

Q. Isn't it .true, Judge Porteous, that although you replied
"none" to "tax returns,® that you and yéur wife filed for a
federal tax refund on March 23rd, 2001, iﬁ tﬁé'amount of
$4,143.72, which was just five days before your original
Chapter 13 petition was filed? Do you recall that?

A. I kuow we filed for a tax refund.

Q. All right. Let m& show it to you.

Exhibit 24, do you recognize this as being your

1040 return?
A. Yes, sir.
Q For tax year -- for 2000 --
A. 2000.
Q

-~ correct?
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And this is Bates Page 6007
A. Right.

Q. This is going to be tough to read, but feel free to lock at
your copy.

Under the section "Refund," which is sort of cut
off on my copy, Line 67a, "Amount of fine 66 you want refunded
to you, $4,143.72" --

A. Yes, sir.
Q. ~-- correct?

It's signed, again under penalty of perjury, by

you and your wife on March 23rd, 2001, correct?

A. Yes, sir. I

Q. And has your occupation as judée and your wife -- your
wife's occupation as housewife? :

A. Right.

Q. And this is on Page 601, correct, Bates page?

A. Yes, sir. .

Q March 23rd, 2001, less thamn a week before yau filed
Chapter 13, correct? '

A. Yes, sir.

Q. And on your schedule, you put that you had no refund?
A. When that was listed, you're right.

Q. Okay. .. From your Exhibit 25, from your Bank One bank
account, Judge G. Thomas Porteous, Jr., Account 6902379554 --

actually, that number is a little bit different than the one

Cheryll K. Barron, CSR, CM, FCRR 713.2505585
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that was on the schedule. Maybe there was a typo.

If you lock on Schedule B that we've read before,
this account starts with 002379554, but the actual statement
has a different few numbers that start. Probably just a typo,
don't you think?

A. I know there's bottcm numbers on fhose checks. I always
called that account, I think, 00.

Q. All right. Now, going back to this Exhibit 25 --

A. Uh-huh.

Q. And I regret that I can't get this clearer; but it shows on
April 13th, a deposit of an IRS tax refund of $4,143.72,
correct? :

A. Yes, sir:

Q. And that deposit was April 13th?

A. Yes, sir.

Q. Just four days after your amended return was filed,
correct?

A. Yes, sir.

Q. Your amended retuin was April 9th?

A. Yes, April 9oth.

Q'. But nothing was mentioned on that return?

A. No. I know I called my -- I called Claude when I got it.
and by Clande, I meant Mr. Lightfoot. I'm sorry.

Q. You discussed that with Mr. Lightfoot?

A. T did.

Cheryll K. Barron, CSR, M, FCRR 713 2505585
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Q. Did he tell you not to put it on the return?

A. No, no. I discussed that I received the refund, what
should I do with it.

Q. What did Mr. Lightfoot tell you?

A. Said, "If the trustee didn't put a lien on it, put it in
your account; but they may -- they may ask for it back.™"

Q. But, Judge Porteous, that schedule was signed under penalty
of perjury.

A. It was omitted. I don't know how it got omitted. There
was no intentional act to try and defraud somebody. It just
got omitted. I don't know why.

We had been fighting thié: trying not to go into
bankruptcy for a long time. And I don't kmow. It just didn't
appear on the schedule. .

Q. Okay.

JUDGE BENAVIDES: How many days before the schedule
was made that omitted that was the request for refund made of
the filing? -

MR. FINDER: About five days, five days from the
original petition, your Honor. The schedule was on the amended
petition and --

JUDGE BENAVIDES: Well, I'm trying to get the
difference. in date between the date he signs the statement
saying he has no refund coming --

MR. FINDER: Right.

Cheryl! K. Barron, CSR, €M, FCRR 713.250.5585
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JUDGE BENAVIDES: -- and the date that he asked for a
refund from -- on his tax returm.

MR. FINDER: Right. The original petition was
filed -- it was about five days before the original petition.

JUDGE BENAVIDES: 2ll right.

MR. FINDER: Right. And t:he"schedulé was April 9th,
but -- and it was listed -- it was not listed on it. It was
listed as "none."

BY MR. FINDER:
Q. Okay. Judge Porteous, let's go back to Schedule B,
Question 2 --

A. All right.

Q. -- where.it says, "checking, savings or other financial
accounts.” '

A. Right.

Q. 2and you listed a hundred dollars?

A. Right.

Q. Can you see -- okay. And again, this was in April, right?
A. Yeah.

Q. Okay. 2April sth?

A. Yes, sir.

Q. Bnd we have -- do you recall, Judge Porteous, owning a

Fidelity money market account, Account Number 8-00-114933-77?
A. Right.

Q. Okay. Let me show you, Judge Porteocus, Exhibit 28.

Cheryll K. Barron, C5R, €M, FCRR 713.250.5585
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All right.

Which is your Fidelity money market account, correct?
Yes, sir.

and this is for you and your wife, correct?

Right. .

The account number I just read, cOrrect?

Right.

o p e o PO

Statement period March 21, 2000, through April 20th,

2000 -~ I'm sorry, 2001 through April 20th, 2001, correct?

A. Right.

Q. 2And you see on March 28th, Check Number 581 for $283.42,
your balance, right? That was your bal“ance in that account?
A. That's what it says, that's correct.

Q. Okay. Yet, on your bankruptcy scheaule, you put that the
account -- this was the day before b,a.nkxﬁptc;f and on your
bankruptcy schedule you put you only had a hundred dollars in
the account, correct? g

A. It appears this is the Fidelity account. -

Q. Right. -

2. And since it's not listed, for some reason it didn‘t
appear, apparently, on my bankruptcy, because only Bank One
appeared, it locks like.

Q. Okay..

A. Although, I thought I told Claude about all the -- I only

had two.

Cheryll K. Barron, CSR, M, FERR 713.250. 5585
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Q Well, your attormey told you to get all your records --
A. Right.
Q -~ and make --
A. I could have sworn --
Q. Correct. )
A. I honestly believed we told Claudg about Fidelity. There
was really no reason not to tell him about Fidelity. The
account at any given time which would have had the most money
would have been the Bank One account because my checks were
deposited in there.

JUDGE LAKE: Mr. Finder, I'm not clear. Are we
talking about the difference in the Bar;llc One disclosure and --

MR.. -FINDER: No. It wasn't listed, Judge, and was an
account -- there was more money than waé listed oﬁ the
schedule. i :

JUDGE LAKE: You're saying the account was not
disclosed at all?

MR. FINDER: I don't believe it was.

CHIEF JUDGE JONES: Fidelity or Bank One?

MR. FINDER: Bank One was -- Bank One was disclosed.

CHIEF JUDGE JONES: For too small an amount?

MR. FINDER: Right.

CHIEF JUDGE JONES: Fidelity was not disclosed?

MR. FINDER: Correct.

JUDGE LAKE: And where in the charge is Fidelity

Cheryll K. Barron, C3R, CM, FCRR 713.250 5585
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referred to? That's the question.

MR. FINDER: I believe it was in -- on Page 12. It's
not -- the name of the institution isn't in there, but
that's --

JUDGE BENAVIDES: How much was in Fidelity at the time
of the filing? ”

MR. FINDER: The balance on the day before bankruptcy
was $283.42.

JUDGE ILAKE: So, that's the last bullet point on Page
12, is the Fidelity account?

MR. FINDER: Yes, sir.

JUDGE BENAVIDES: And, then,:ﬁhe one that was
listed ~--

MR. FINDER: The Bank One for a hundred,iI believe
we'll have more evidence later on that. S

JUDGE BENAVIDES: Okay. That's not here yet.

THE COURT REPORTER: I'm sorry, Judge?

JUDGE BENAVIDES: That's not.presently'before us. I
think Mr. Finder is sdying he's getting to that later.

MR. FINDER: Actually, in the charge, we had a balance
of 280 and the actual amount was $283.42; so, there was a $3.42
variance.

BY MR. FINDER:
Q. Now, Judge Porteous, we already discussed, from Exhibit 1,

Bates Page 112, the statement of financial affairs and the

Cheryll K. Barron, CSR, CM, FCRR 713.250.5585
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jurat that had to be -~ it was being signed under penalty of
perjury. Do you remember that?
A. Right.
Q. ©Okay. And on this page it says, "Payments to creditors.
List all payments on loans, installment purchases of goods or
services, and other debts aggregatingﬂmore than $600 to any
creditor made within 90 days immediately preceding the
commencement of this case.®

And then in parenthesis, "Married debtors filing
under Chapter 12 or Chapter 13 must include payments by
either/or both spouses whether or not a joint petition is
filed, unless the spouses are separated and a joint petition is
not filed." -

Did T read that accurately?
A. You did. '
Q. And where it requests the name and address of the
creditors, it just says "Normal Installments," correct?
A. Yes, sir.
Q. Let's go back to our Fleet Credit Card, Exhibit 29.

and, again, here is a -- sorry. I had the wrong
page. Give me a moment. Here it is.

This is the account number we discussed before,
correct, from the Fleet Credit Card for Mrs. Porteous?
A, Yes, sir.

Q. The balance of $1,088.41, correct?

Cheryl! K. Barron, C5R, CM, FCRR 713.250.5585
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A. That's what it says, yes, sir.
Q. That's what it says.
and the date of this statement -- under the

account mumber, it has payment due date April 15th, 2001, with
a new balance of 1088.41, correct?
A, Yes, sir.
Q. Now, the next statement, for the end of March and April,
shaows past due amount zero because of the previous balance a
thousand -- there was a previous balance of 1,088.41. Do you
see that?
A. All right. Yes, sir. .
Q. And then there was a payment recorded by the credit card
company on March 29th, 20012
A. All right.
Q. Of 1,088.417
A. Right.

MR. FINDER: Your Homor, this is what you were getting
at a little earlier. -
BY MR. FINDER:
Q. Plus charges -- new charges for GameCash. Is that a
casino?
A. TIs what? I'm sorry.
Q GameCash?
A. I'm sure it is.
Q

Biloxi, Mississippi?

Cheryll K. Barron, C5R, CM, FCRR 713.250.5585
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Q.

A, It is.

Q.

A,

Q.

payment?

A. No, sir.
JUDGE LAKE:
MR. FINDER:
JUDGE LAKE:
MR. FINDER:
JUDGE LAKE:

"That payment was not
MR. FINDER:
JUDGE LAKE:
MR. FINDER:
JUDGE LAKE:
MR. FINDER:

1361

91

And Beau Rivage Hotel in Biloxi, that's a casino, isn‘t it?

For $215.99 and $231, respectively, correct?
Yes, sir, that's what it reflects.

So, that was not listed on your schedule, was it, that

Which payment?

The Fleet.

Where --

I'm sorry?

Where are you referring when you say,
listed on your schedule"? '

On page -- A o

Are you referring to the 1,088 payment?
That's correct.’

what about the subsequent payments?

"Well, the 1,088, which was paid right

before the bankruptcy was filed -- at the time of the

bankruptcy filing, was not listed even though the schedule

called for all such payments prior to the filing of bankruptcy.

And this is the payment that --

CHIEF JUDGE JONES: Well, then new charges were

incurred at the 